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There is much controversy about physicians serving as plaintiff’s expert witnesses. Many physicians feel that the plaintiff’s expert witness is a “turncoat.” However, that controversy is misplaced. A medical malpractice action is mainly about money – and in most of the cases, the insurance company’s money. The risks attendant in medical practice today are much greater than the risks involved in a medical malpractice action. The risks today are also mostly about money – your money.





In today’s medico-legal environment the physician faces risks from many directions. Risks come from the federal government (including the Health Care Financing Administration, the Occupational Safety & Health Administration, the Drug Enforcement Agency, and the Environmental Protection Agency), the state government (including state medical boards), insurance companies (including Health Maintenance Organizations, Preferred Provider Organizations, and even indemnity plans), patients, and even ones own employees and prospective employees. The practicing physician almost needs to have a law degree to keep track of all the rules and regulations attendant with practicing. 





1. MEDICARE RECOUPMENT RISKS:





Historically, the main risk that the practicing physician faced that would place the physician’s own assets at risk was the threat of a Medicare recoupment. Although many practitioners act surprised when receiving the notice of recoupment, this should not be the case. After all, the majority of recoupment requests are preceded with a request for copies of medical records. The practitioner has, therefore been forewarned of the risk of recoupment. Many practitioners, upon receiving a request to forward copies of several patients’ medical records simply assign the task to a clerk and forget about the incident. That is a mistake. Whenever a request for medical records is received, whether from Medicaid, Medicare, or another third party payer, there is a golden opportunity. 





The medical records in question should be thoroughly reviewed prior to their release. The guidelines of the requester, as well as the CPT definitions of the billed CPT codes should be reviewed and both of these should be compared to the record to ensure that proper level codes and proper documentation was used. Often it is prudent to write an accompanying letter that points out to the reviewer why the documentation is proper. It is much easier to make your case at this juncture, then to have treatment denied, have a recoupment request, and have to request additional hearings. If you are not sure how to develop such a document justifying your treatment, then you should consult with a knowledgeable attorney or a CPT consultant for assistance in this matter.





If, having demonstrated the medical necessity of the treatments, a recoupment letter is received, then the practitioner should retain an attorney to preserve all the legal rights. Generally, there is a right to request a Fair Hearing before a Hearing Officer. At the Fair Hearing, the practitioner is given the opportunity to present justification of the treatments to the impartial Hearing Officer. If the Fair Hearing results are adverse to the practitioner, there is a right to request a hearing before an Administrative Law Judge. Even if the practitioner is unsuccessful at that level, there may be additional appeal rights.





The above processes are long and drawn out. The amount of time necessary will result in larger and larger attorney’s fees. It is simpler, easier, faster, and cheaper to retain an attorney for assistance when the first request for medical records is received. Although retaining an attorney at this juncture is no guarantee of success, it is the best opportunity to “nip it in the bud.”





2. FRAUD RISKS





The greatest risk to the practicing physician’s fiscal fitness in the current medico-legal environment is the fraud risk. With the Federal and state governments, as well as the private insurance companies, seeking to reduce health care costs, active investigations into health care fraud has increased. It is relatively easy for an administrative billing error to be labeled as fraud. In this manner, an innocent act becomes a criminal act, which the practitioner must now defend.





	a. Medicare fraud





	The federal government has many weapons in its arsenal to investigate and prosecute Medicare and Medicaid fraud. Some of these include: the Medicare and Medicaid Anti-Fraud and Abuse Statute, the RICO statute, the Federal False Claims Act, money laundering laws, and civil asset forfeiture laws. 


	


	b. Insurance fraud





	The federal government now has the power to investigate and prosecute fraud involving private insurance companies. The new federal crime of Health Care Fraud authorized in 1996 gives the federal government wide scope of authority. A practitioner being investigated for Medicare fraud may also end up defending against a charge of private health care fraud. 





	c. Misrepresentation





	The reader may feel that one the medical practice is sold and the reader is retired, that the chances of being sued for fraud would disappear. However, the very act of selling the medical practice can potentially expose the seller to fraud accusations by the buyer. Consider the following case:





	A physician decided to sell the practice and move to another state to practice. The physician sold the practice to another physician in the same specialty. The value of the sale was based, in part, on the yearly gross of the practice. The physician sold his practice, accepted installment payment terms from the buyer and moved to the new state.





	The buyer began to practice medicine at his new office. Although he was busy, his gross never approached the gross of the prior physician. Eventually the buyer defaulted on the loan. The selling physician sued for the deficit.





	The defaulting physician, who still had all of the seller’s patient and computer records, began to do an in-depth evaluation of the seller’s practice. The buyer noticed some discrepancies in the billing patterns of the seller. Considering these discrepancies to constitute Medicare and insurance billing fraud, the seller counter-sued the buyer on the grounds of misrepresentation. The seller’s theory being that because the seller allegedly committed Medicare and insurance fraud, the gross receipts of the practice, and hence the ultimate purchase price of the practice, was grossly inflated. Therefore, the buyer determined, the seller had fraudulently misrepresented the potential of the practice.


	


	But the seller did not stop at simply filing a countersuit. The seller also notified state and federal authorities and filed complaints of insurance fraud against the seller. The seller thought that he would move to the good life in the new state, but his old practice kept him in constant legal trouble.





3. SELF-REFERRAL RISKS:





The Federal and state governments have enacted several overlapping laws to deal with the issue of financial inducement in the referral of patients. These laws create a virtual maze of laws and regulations, which can easily snare the unwary.





	a. Federal Background


	


	The extent of the federal regulation of the area of self-referral include the Medicare Anti-Fraud and Abuse Statute, the Medicare Safe Harbor Regulations, and the Stark Amendment.





	b. Medicare Anti-Fraud and Abuse Statute


	


	The federal government has addressed the issue of physician fraud and abuse in the Medicare Anti-Fraud and Abuse Statute (anti- fraud statute).  This statute applies equally to any abuses in the Medicaid system.  However, the statute does not apply to abuses involving private patients.  The statute provides, in part:





	“Whoever knowingly and willfully offers or pays any remuneration (including any kickback, bribe, or rebate) directly or indirectly, overtly or covertly, in cash or in kind to any person to induce such person -





                     (A) to refer an individual to a person for the furnishing or arranging for the furnishing of any item or service for which  payment may be made in whole or in part under a Federal health care program, or





	       (B) to purchase, lease, order, or arrange for or recommend purchasing, leasing, or ordering any good, facility, service, or item for which payment may be made in whole or in part under a Federal health care program, shall be guilty of a felony and upon conviction thereof, shall be fined not more than $25,000 or imprisoned for not more than five years, or both”.  42 U.S.C. 1320a-7b(2).





The anti-fraud statute applies only to persons receiving kickbacks for referring Medicare or Medicaid .  There are many examples of physicians who ran afoul of the law. These included several chiropractors that were paid “handling fees” for collection and transmission of lab specimens to a certain laboratory. In another case, cardiologists who received “interpretation fees” for referring patients to a certain cardiac lab were found guilty of violating the statute. Additionally, a hospital administrator was found guilty when he received perks from an ambulance company to whom he had referred patients. Succinctly, any benefit given or received in exchange for referral of a Medicare or Medicaid patient will violate the statute.





Medicare Safe Harbor Regulations





The Medicare Safe Harbor rules were passed in an effort to identify areas of practice that would not lead to a conviction under the anti-fraud statute.  The Safe Harbor regulations provide for eleven areas where providers may practice without violating the anti-fraud statute.  Areas of safe practice under these regulations are briefly highlighted


below:





     1.  Large Entity Investments- Investment in entities with assets over $50 million. The entity must be registered and traded on national exchanges.





     2.  Small Entity Investments- Small entity investment entities must abide by the 40-40 rule.  No more than 40% of the investment interests may be held by investors in a position to make referrals. Additionally, no more than 40% of revenues can come through referrals by these investors.





     3.  Space and Equipment Rentals- Such lease agreements must be in writing and must be for at least a one year term. Furthermore, the terms must be at fair market value.





     4.  Personal Services and Management Contracts - These contracts are allowable as long as certain rules are followed. Like lease agreements, these personal service and management contracts must be in writing for at least a years term, and the services must be valued at fair market value.





     5.  Sale of a medical practice - There are restrictions if the selling practitioner is in a position to refer patients to the purchasing practitioner.





     6.  Referral services- Referral services (such as hospital referral services) are allowed. However, such referral services may not discriminate between practitioners who do or do not refer patients.





     7.  Warranties- There are certain requirements if any item of value is received under a warranty.





     8.  Discounts- Certain requirements must be met if a buyer receives a discount on the purchase of goods or services that are to be paid for by Medicare or Medicaid.





     9.  Payments to Bona Fide Employees--Payments made to bona fide employees do not constitute fraud under the Safe Harbor Regulations.





     10.  Group Purchasing Organizations--Organizations that purchase goods and services for a group of entities or individuals are allowed, provided certain requirements are met.





     11.  Waiver of Beneficiary Co-Insurance and Deductible— Routine waiver would not come under the safe harbor.





A physician's actions that come under the Safe Harbor Regulations will not violate the Medicare Fraud and Abuse Statute.  However, the provider must still abide by the Stark amendments and must also abide by applicable state law.





The Stark Amendment





The Stark Amendment to the Omnibus Budget Reconciliation Act of 1989 was a step by the federal government to prohibit physicians from referring patients to entities in which they have a financial interest.  Originally, the Stark amendment applied only to referral of Medicare patients to clinical laboratories in which the physician had a financial interest.  





The Stark Amendment provides that if a physician (including a family member) has a financial interest in a clinical laboratory, then he may not make a referral for clinical laboratory services if payment may be made under Medicare. A financial interest is an ownership interest, an investment interest, or a compensation arrangement.





There are certain exceptions to the Stark Amendment. They include if a physician personally provides the service or if a physician or employee of a group provides the services. 





Like the Safe Harbor Regulations, the Stark Amendment permits physician investment in large entities and provides an exception for rural providers. Under the Stark Amendment, large entities are defined as publicly traded entities with assets greater than $100 million.





There are certain other exceptions that are similar to the safe-harbor regulations. They include items such as provision for rental of office space, employment and service arrangements with hospitals, and certain service arrangements. These arrangements must be at arms-length and at fair market value.





Stark II was passed in 1993 to modify and expand the Stark amendment.  In particular, it acts to bring numerous other entities, besides clinical laboratories, within the prohibitions of the Stark amendment.  





Self- referral and over utilization may become less of a problem as managed care makes further in roads in medical practice. Future legislation is likely to address the concerns of the financial incentives towards under utilization of ancillary medical services.





4. MANAGED CARE CONTRACTUAL RISKS:





The purpose of this section is to alert the practitioner of recent trends in the medical malpractice arena.  Attorneys are becoming more aggressive in suing HMOs and other managed care companies. Historical bars to such suits are declining simultaneously with recent Federal ERISA protection erosion. The upshot is that more litigation against managed care companies, their affiliates, and their health care providers are likely. The health care provider needs to be aware of these trends, needs to evaluate his/her own situation, and may need to take certain steps to limit these new evolving risks and potential liabilities.





For example, the usual method of protection for the practicing physician, the use of the corporate form of business, is usually no benefit when signing managed care contracts. Most managed care companies credential the individual physician and hence require that the individual physician and not the professional corporation sign the contract. This puts all of the physician’s personal assets at risk.





HISTORIC BARS TO MANAGED CARE SUITS





Historically, managed care companies have been afforded immunity from negligence and


malpractice lawsuits. Several state and federal bars, including ERISA (Employee


Retirement Income Security Act of 1974), have insulated managed care companies from


liability relating to the treatment of patients. Likewise, managed care companies have


historically been immune from malpractice committed by a member of provider panels.





On a state laws basis, the Corporate Practice of Law often insulated managed care


companies from such liability. The theory underlying this protection was essentially


uncomplicated; since corporations are prohibited under the Corporate Practice of Law


Doctrine from practicing medicine, they should not be held liable for medical negligence


and malpractice.





However, in recent years, it has become apparent that managed care companies do in fact “practice medicine.” These companies tell their panel of providers how to practice, whether it is in a generalized or specific field of medicine. They establish a formulary of approved drugs, limiting those medications available to their subscribers. They review and then approve or deny needed medical care. They create economic incentives for patients to be under treated or treated in a predetermined manner. They effectively minimize referrals to specialists, often at the peril of the patient subscriber and the health care provider seeking that consultation.





In the Federal arena, ERISA has been the primary deterrent to suits against managed care


companies. Under the theory of Federal preemption, even the lowest Federal regulation


takes precedence over any and all state laws.





ERISA has however been described as possessing “Super-preemption.” That term was


coined to evince the special deference that courts have displayed to potential defendants


who allege defensive protection based upon ERISA. In the past, most providers ran into


the ERISA preemption when a health plan governed by ERISA was contrary to a state


law, such as state anti-discrimination law (i.e., a state law prohibiting insurance payment


discrimination based on degree).





In the context of this paper, the reader should understand that liability claims, such as


medical malpractice claims, are a state law causes of action. Since the Federal ERISA law 


trumps state laws, then bringing a medical malpractice action against an ERISA entity has


been almost impossible.	





RECENT TRENDS





Recent cases would imply that the days of ERISA preemption applicable to the vast


majority of managed care companies might be limited. At first blush, this might sound like good news to the health care provider. After all, everyone (the patient, the public, and the provider) all tend to dislike the de-personalization that has occurred in medicine since the advent of managed care. But a closer look into the facts will show that this change of  events is a very bad omen for the health care provider.





It is axiomatic that the actual providers of medical services, even if employed by a


managed care organization, can and usually do shoulder the enormous liability for medical malpractice, even if conforming to the directives of the managed care company. State legislatures are becoming more aggressive in making the managed care companies liable for their actions. Likewise, Federal courts are increasingly willing to permit claims against managed care companies. Yet, most employment contracts between the health care provider and the managed care entity allow for subrogation of the managed care entity’s potential liability, including defense counsel costs, to that of the individual provider.





In one case, the court found that ERISA does not preempt the patient's negligence claim


against an HMO employed physician. A US district court held that preemption is


inapplicable to a patient's negligence claim against a physician who was employed by an


HMO (Edelen v. Osterman, 943 F. Supp. 75 (D.D.C., 1996)).





In one Federal case (Dukes v. US Healthcare, Inc., 57 F.3rd 350 (3d Cir.) (1995)], the


Court implied that medical malpractice cases against health care plans based on vicarious


liability may not be preempted by ERISA. Under this case and its progeny, it appears that


the managed care company can be held vicariously liable for the actions of its independent providers. Several Courts have tended to follow the Dukes precedent but this is certainly far from uniform throughout the United States. Again, this may appear to be a favorable turn of events, but it can spell disaster for the provider.





The State of Texas has a statute, which was upheld in 1998, that allows a patient to sue a health plan, if the patient was injured due to denial or delay in approval of treatment. Many more states are likely to follow suit.


	


With the ERISA shield melting away, lawyers are chomping at the bit to sue these managed care companies. A recent legal publication instructed the reader as to several potential theories of liability to pursue in civil litigation as to managed care companies for negligence of its panel of  health care providers. The same journal had an additional shorter article instructing the reader in ways to avoid ERISA when suing managed care companies. It seems apparent that if this current trend portends for the future, the likelihood of managed care companies becoming defendants or co-defendants in medical malpractice actions will rapidly escalate. Such a fate heralds certain issues for the individual health care practitioner.With the ERISA shield melting away, lawyers are chomping at the bit to sue these managed care companies. A recent legal publication instructed the reader as to several potential theories of liability to pursue in civil litigation as to managed care companies for negligence of its panel of  health care providers. The same journal had an additional shorter article instructing the reader in ways to avoid ERISA when suing managed care companies. It seems apparent that if this current trend portends for the future, the likelihood of managed care companies becoming defendants or co-defendants in medical malpractice actions will rapidly escalate. Such a fate heralds certain issues for the individual health care practitioner.


 


With such acceptance, there has been much debate in state legislatures and in Congress


concerning reducing the liability protections that many managed care companies have thus far enjoyed. When the shield from medical negligence liability is finally broken, the floodgates will open for plaintiffs and lawyers to sue the managed care company as a specifically named defendant for its own negligence.





Lawyers have several options when suing managed care companies. The lawyer can opt to institute a direct suit against the company or he/she can bring a derivative suit based on vicarious liability.





In a direct suit, the lawyer alleges that the managed care company did something wrong


i.e. negligent that damaged his/her client. Such claims can take the form of direct


negligence, corporate liability, or contract.





In a derivative suit based on vicarious liability, the lawyer contends that the managed care


company is liable because the contracted provider was negligent. Causes of action can 


take the form of non-delegable duty by contract (the patients contract with the managed


care company, non-delegable duty under state statute, joint venture (of the managed care company and the provider), or under various agency principles. It is this type of suit which is more likely to cause later problems for the provider.





If an attorney knows that the managed care company is protected through a hold harmless


clause in its provider agreement, the reader may wonder why the attorney would sue the


company and not just sue the provider. The answer is simple: Money. The company is the 


deep pocket. Even if the provider has malpractice insurance, the limits are usually one


million dollars per incident. However, a recovery from the managed care company could 


potentially be larger. If the attorney is successful against the company, then the attorney 


will not care if the company files an indemnity or subrogation action against the provider. 


The attorney will already have his/her settlement.





WHAT IT MEANS TO THE PHYSICIAN





Participating in managed care is like a double-edged sword. The practitioner has to


participate in managed care, but the contract that is signed creates many potential risks for


the individual. The main risk is the Hold Harmless Clause prevalent in most managed care contracts. Although these clauses cannot be negotiated out of the contract, they are still binding upon the signer.





In a malpractice action, the plaintiff has several options. The plaintiff can sue the provider 


or name the HMO as a co-defendant. In some cases, the plaintiff may decide to forgo 


suing the provider (if the provider does not have insurance) and instead sue the managed 


care company directly.





If a patient sues the physician and the managed care company and  if a Hold Harmless 


Clause exists, the individual physician may be liable for any settlement or award made by 


the managed care company to the patient. Even if the managed care company were to win 


a defense verdict at trial, under these clauses, the individual physician would be liable for 


the managed care companies attorneys’ fees. This could be tens of thousands of dollars – 


even though the defense won!





Some examples of Hold Harmless Clauses will help the reader understand the import of 


what they are signing. Below are several examples with commentary. These examples 


have been taken from actual managed care contracts. These examples are incorporated


into contracts which we physicians ARE signing.





		EXAMPLE ONE: “The Provider further agrees to indemnify and to hold the Company, its officers, directors, shareholders, employees, agents, and representatives harmless from and against any claims or liabilities, from any cause whatsoever, arising under this Agreement or the provisions of rendering of Healthcare Services. Any claims or liabilities which arise out of this Agreement or the provision or rendering of Healthcare Services are the sole responsibility of the Provider.”





		This clause is very broad and is very one-sided. It is obvious that any claims against the Company, which are related to alleged malpractice by the Provider, would eventually become the responsibility of the Provider. Moreover, since the clause also covers “any claims or liabilities, from any cause whatsoever, arising under this Agreement or the provision or rendering of the Healthcare Services,” it is arguable that the Provider might also end up liable for acts of the Company, such as denial of services, or adverse results related to the drug formulary or practice guidelines established by the Company.





		Since this clause is skewed and is so broad, the Provider should not sign this agreement. The Provider should either negotiate out the clause or should sign the agreement in the name of the Provider’s corporation.





		EXAMPLE TWO: “Specialist shall indemnify Company for any losses, judgments, costs, claims or expenses (including, without limitation, attorney’s fees) that Company may incur because of the negligent or intentional actions or omissions of Specialist or any of Specialist’s employees or agents or due to any limitation, lack of coverage, revocation or suspension of Specialist’s malpractice insurance.”





		This clause is more specific than the clause in Example One. However, this clause clearly shifts the burden to the specialist if the Company is sued for any alleged malpractice by the specialist. This clause clearly states that the specialist is responsible for “attorney’s fees.” The reader should realize that even if the Company receives a defense verdict, the specialist will be responsible for the Company’s attorneys’ fees. The specialist will be responsible for the attorneys’ fees, even though the specialist had no input into the attorneys’ selection, hourly rate, or amount of hours dedicated to the case.





		EXAMPLE THREE: “Provider further agrees to indemnify and to hold harmless the Company against any claims or liabilities arising under this Agreement.”





		This clause is very succinct. The physician should not be lulled into complacency by its brevity. This clause has the same impact as the clause in Example Two!





		EXAMPLE FOUR: “Neither the Provider nor the Company shall be liable for defending or for the expense of defending the other party, its agents, employees or representatives against any claims, suits, actions, dispute resolutions or administrative or regulatory proceedings arising out of or related to such other party’s actions or omissions. Neither party shall be liable for any liability of the other party or its agents, employees or representatives, whether resulting from judgment, settlement, award, fine or otherwise, which arises out of such other party’s actions or omissions.”





		This clause appears to be a mutual clause. Each party indemnifies the other party. Such mutuality often leads the reader into a false sense of security. Remember that the contract was written by the managed care company’s attorney for the sole purpose of protecting the Company. The purpose of this clause, like the purpose all of the other clauses, is to render the provider responsible for any suits against the Company based on any alleged malpractice of the provider. 





		This clause has a red flag that should jump out at the reader. The clause makes the Provider liable for “any liability whether resulting from settlement” Therefore, if the Company decides to settle a pending case, then it can seek reimbursement from the provider. The Company can seek reimbursement from the Provider for the settlement, even though the Provider had no input whatsoever regarding the terms or the amount of the settlement.





		EXAMPLE FIVE: ”Neither the Company nor the Provider nor any of their respective agents or employees shall be liable to any third parties for any act or omission of the other party.”





		This another brief clause. This clause is essentially similar to clause four.





MANAGED CARE DILEMMA





The dilemma that a provider will have to consider when facing the adverse effects of an


old Harmless Clause is the prospective detriment to his/her practice if he/she does not 


capitulate to the managed care company’s demand to provide indemnification for a settled 


case. The provider has the option to fight the issue in court. In some cases, the provider 


may prevail, but it is likely to be a futile and expensive effort in most scenarios.





In any event, if the provider does not indemnify the managed care company, most likely, he/she will find himself/herself de-selected from the panel. Such a de-selection is likely to create a domino effect of de-selection from other panels. Such events could destroy the provider’s practice.





POSITIVE MBA TRUST® DEFENSIVE STEPS TO TAKE NOW!





The first and most obvious step that every provider should take is the one that is most often skipped. The provider should read every managed care contract. Most providers simply sign and return every contract that comes across their desk. In recent years, with so much of the population participating in some form of managed care, many providers feel that they have no choice but to sign the contract. Remember that even if the terms are not negotiable, you still have a choice of not signing the contract. If you do sign the contract, you should fully understand the risks that you are undertaking. It is okay to assume a risk, BUT only if you understand the risk you are assuming and are willing to assume that risk.





It is often not reasonable to expect that the provider will fully understand the import of many of the clauses in current managed care contract. For that reason, it is prudent to have an attorney review every contract that you intend to sign. Although it costs more initially to pay legal fees to review the contract, it could potentially save a lot of problems and money at a later date. 


	


Once you become aware of a risk or a clause in the managed care contract that is contrary to your interests, your first defensive step is to attempt to negotiate the clause out of the contract. Unfortunately, the individual provider has very little leverage in negotiating such contracts and the clause is likely to remain.





The next defensive step to take is to “Just Say NO!” Many readers will balk at that statement and will declare: “I don’t have a choice. If I don’t sign the contract, I will not have any patients!” The point is that you do have a choice. If you choose to sign the contract, then what becomes important is what you do after you sign the contract.





If you choose to sign the contract, then you should sign the contract in the name of your Professional Corporation and as agent of your Professional Corporation (i.e., do not sign the contract in your personal capacity). By signing the contract on behalf of your corporation, your liability (in most cases) becomes limited to your equity in the corporation.





 Unfortunately, the usual method of protection for the practicing physician, the use of the corporate form of business, is usually no benefit when signing managed care contracts. That is because most managed care companies credential the individual physician and hence require that the individual physician and not the professional corporation sign the contract. This puts all of the physician’s personal assets at risk.


	


Nonetheless, the provider should attempt to sign all such contracts in the name of the corporation. Some contracts are likely to be accepted by the managed care company. When the company requires the provider to sign in his individual capacity, then the provider can make the decision at that time.





It is important to realize that the risks delineated above apply not only to affluent physicians, but to any physician who signs a managed care contract. A typical example resonates when the provider requests legal analysis of the contract and is quoted a fee for this professional service. More often than not, the health care provider will reject this as costing too much, yet in reality, the fee, when juxtaposed to the fees charged for medical services is generally fair and equitable. A young physician with unpaid student debt load that finds herself on the wrong end of a Hold Harmless Agreement with a managed care company may find herself forced into bankruptcy.





PRACTICING BARE





Many providers in practice would not think of “practicing bare.” In the past, the term practicing bare meant that the provider did not have malpractice insurance. Current managed care contracts often require that the provider not only have certain limits of malpractice, but also that the provider furnish the company with evidence of such insurance. Therefore, many providers are under the impression that they are not practicing bare.





As can be seen from the example clauses above, most providers are in effect practicing bare. Most providers have no protection from adverse results arising out of a Hold Harmless Clause in an agreement. Most malpractice insurance companies do not provide such coverage. If your malpractice insurance company does not provide coverage for such events, it is incumbent upon you and your associations to lobby the malpractice insurance carriers to provide such coverage. An additional rider, at an additional premium, for Hold Harmless coverage would help the practitioner sleep better at night.





The first question that the provider should ask is: Would I consider practicing without malpractice insurance? If the answer to that question is “no”, then the next question that the provider should ask is: “Why am I assuming the risk under the Hold Harmless Clause?”  If the provider cannot provide a lucent answer to that question (stating: “I have no choice,” is not a lucent answer!), then the provider should not sign the managed care contract.





Nonetheless, if the provider has signed managed care contracts, then the provider should understand that he is practicing bare and should take steps to reduce his exposure. In effect, the provider should attempt to become “judgment-proof.” Such a step does present its own risks.





Reducing ones’ exposure would require a complete review of the provider’s asset situation by an attorney, accountant and financial planner. Some ideas are briefly presented below for the reader’s consideration:





(a) Assets can also be shifted into the names of the provider’s children. Choices include setting up a trust for the benefit of the child or setting up a Uniform Gifts to Minors Act (UGMA) account. Financial planners often cite many reasons why assets should not be placed in a child’s name. The lost potential for scholarship moneys, or a spendthrift


child, are two examples. However, setting up a college fund in the child’s name will ensure that the funds are available for the child when the time comes, even if the parent has an outstanding judgment against him.





(b) Depending upon the state, the provider may have statutory protection as to certain assets under federal and state law. Some states provide protection under the homestead act or in the method of holding title to real property. Some ERISA retirement accounts and some Individual Retirement Accounts (IRAs) may have a certain degree of federal and state law protection. In other cases, all such accounts may be fully available to satisfy judgments.





There are other options available to protect assets. Each will have its benefits and drawbacks according to the individual provider’s situation. Some of the other options include the Family Limited Partnership (which has recently been under attack) and certain offshore trusts (subject to foreign political risks).





Ultimately, the first step for every physician who signs a managed care contract, with hold harmless agreement, is to read the contract and then consult an attorney or other professional. Plaintiff attorneys are beginning to make inroads in suing managed care companies. The managed care attorneys foresaw such events and provided protection for the company in the contracts most providers have signed. As plaintiffs become successful in suing and recovering from managed care companies, those companies are going to seek indemnity from the provider. Unless the provider protects himself, the provider is likely to become a collateral casualty of events. The current practice of medicine presents risks to the provider. The provider may not be able to insure against these risks and therefore should take defensive steps to avoid future problems.





5. EMPLOYEE RISKS:





Practice employees have inside information concerning the practice and the physician's patterns of practice. In most cases, the office staff will have been taught by the practitioner. The staff's frame of reference is thereby limited to what they have been taught. However, more credit should be given to the office staff. Staff members deal everyday with insurance companies (including Medicare) and they field a wide array of patient questions and complaints. An astute staff member will soon realize if the physician is mis�coding insurance submission.


An informed, irate employee can be your biggest risk. Many medical malpractice lawsuits have been brought by patients because terminated employees have informed the patient that "something was wrong" with their treatment. Likewise, OSHA investigations have been instituted by disgruntled employees. In these cases the employee had nothing to gain but revenge against real or perceived injustices from their former employer. Now, an employee also has a financial incentive to bring health care fraud charges against their former physician�employer.





6. ENVIRONMENTAL PROTECTION AGENCY RISKS:





The practitioner may not think about the Environmental Protection Agency (EPA) when thinking about the possible risks of practicing. But that agency could be a nightmare for the unsuspecting physician. Disposal of hazardous wastes is governed by the EPA. A practitioner who improperly disposes of developing fluid, silver wastes, bodily fluids or biohazardous materials, and/or other wastes, may become a target of the EPA.





7. BUSINESS PRACTICE LITIGATION RISKS:





A recent report stated that 25% of all suits filed in Federal District Court relate to a growing field of law loosely called “Business Practices Litigation.” That percentage is only likely to grow in the coming years. Business Practices Litigation encompasses a wide variety of issues, but they mostly resolve around the relationship between a business and its employees and customers. The issues include, for example, racial and sexual discrimination, sexual harassment, wrongful termination, and violations of the Americans with Disabilities Act. These claims are not confined to big corporations, but can affect the sole proprietor physician.





For example, a Georgia physician recently  paid $5,000 in settlement of an employment claim. Apparently, the physician would have won the claim, but only after paying over $20,000.00 in legal fees. That $5,000.00 settlement was not paid by the malpractice insurance carrier, but was paid by the individual physician himself.





8. PATTERN(S) OF PRACTICE RISKS:





One of the next big areas of risk that will surface in the near future is the Pattern of Practice Risk.  Pattern of Practice refers to the way that a particular physician practices medicine. With computers, standardized diagnosis and treatment codes, and the budgetary restraints inherent in medical practice, it is becoming easy to analyze a physician’s method of practice.





The treatment and diagnosis codes that a physician uses and submits to third party payers can be quantified and compared colleagues in the same or similar specialties. Statistical outliers can be identified. These outliers will then be further audited and required to justify their treatments. If no rational basis exists for the statistical differences, the outlier may find himself the subject of a fraud investigation.


COLLATERAL CONSEQUENCES





Many risks inherent in medical practice also have collateral consequences. For example, making a payment in response to a medical malpractice claim requires reporting to the National Practitioner Data Bank. Often such a report instigates an investigation by state boards and hospital staffs. The result is that the medical license of staff privileges can be placed in jeopardy.





MEDICARE 5 YEAR EXCLUSION





Medicare rules provide for a mandatory exclusion of a provider who has been convicted of certain crimes. For example, a physician who is convicted of insurance fraud (unrelated to the Medicare program) could also be excluded from Medicare participation during a five year period.





STATE BOARD ACTIONS





Many of the State Medical Board actions are “piggy-back” actions. That means disciplined physician may find himself subject to action by an out-of-state State Board where he holds an additional license. The grounds will be that the practitioner had been disciplined by the practitioner’s home state and therefore, the foreign state has grounds for action against the medical license in that state. Some states investigate all closed malpractice cases, even cases that have settled. The investigation in these cases is to determine whether the practitioner is engaging in practice patterns that would be adverse to the public benefit. 





It is easy to see how one incident can snowball. The risk is great. Take the example of a physician who settles a malpractice claim. The physician’s state board investigates the matter and determines that there is enough evidence for a reprimand. Next, an out-of-state board takes action simply because of the action taken by the home state.





All of these actions are subsequently reported to the National Practitioner Data Bank. When the physician’s local hospital appointment is up for re-appointment, the hospital (as required by law) checks the National Practitioner Data Bank. Seeing the adverse actions taken against the physician, the hospital restricts the physician’s privileges. Finally, the managed care companies, of which the physician is a panel member, learn of all these actions and de-select the physician. The physician’s ability to earn a living is therefore significantly impaired. The legal risks today are just too great!





THE MANAGED CARE DILEMMA





In the past, a physician could afford an adverse ruling in a legal action (e.g., state board, Medicare, hospital) so long as the penalty was not very severe and so long as the physician kept his license and malpractice insurance. However, with the advent of the “managed care revolution” every legal action, no matter how small, can pose a threat to the livelihood of the physician.





Managed care companies provide their subscribers with “panels” of physicians from which they can choose their primary care physician and specialists. The managed care companies limit the number of physicians on their panels. If a physician is terminated from the panel, there are plenty of other physicians who would be happy to join the panel. Managed care companies have application and re-application procedures. During these procedures, the companies investigate certain aspects of the physician’s background. These include items such as malpractice history, state board or federal agency action, and Medicare suspensions and sanctions.





An adverse legal action can potentially prevent a physician from gaining access to a panel or could cause the physician to be terminated from a panel. Such an action therefore would have a detrimental effect on the physician’s income. If the physician has been removed from one panel, the effect could snowball and the physician could find himself locked out of many panels. Such a situation would ultimately lead to the collapse of the physician’s practice.





SOME HELPFUL MBA TRUST® SOLUTIONS:





1. COMPLIANCE AUDIT





A compliance audit will not ensure against an audit or against fraud charges. However, the fact that a compliance audit was conducted is used as evidence to mitigate an intention to defraud compliance audit consists of many steps. Essentially, the attorney inspects the practitioner’s office in order to discover any areas of potential risk. A compliance audit would include the following: review to insure that the office has the proper manuals and that they are up-to-date; review to ensure that periodic education (e.g., OSHA yearly education) has been completed; review of medical records to insure proper documentation; review of medical records and insurance claims to insure proper use of CPT codes; review of employment policies; review of practice business structure to insure proper foundation and paperwork; and interview of employees by the attorney. The last item, interview of the employees by the attorney, is a vital step in a compliance audit. As discussed above, many times investigations are instigated by disgruntled present or former employees. The interview seeks to determine whether the employee is aware of any practice or procedures that may be illegal or questionable. If any such issues are raised, then they are either dealt with immediately or else the employee is educated as to why such practices or procedures are acceptable. The interview concludes with the employer signing an affidavit stating that they are unaware of any transgression by the practice. Such a statement can latter be used, if necessary, to disprove any false allegations that the employee may latter claim.





2. MANUALS





Manuals are an important part of every modern medical practice. At one time they were wholly unnecessary. Currently, a medical practice should have many manuals, including:





	* O.S.H.A. Bloodborne Standard Manual


	* O.S.H.A. Hazardous Substance Manuals 


	* Employment Manual


	* Employee Handbook


	* Sexual Harassment Policy Manual


	* Americans with Disabilities Act Manual


Emergency Procedures Manual.


HIPAA, APC, ASC, DRG, etc.





3. FORMS





Most physicians develop forms for use in their practice. Most patient encounter forms are used to document Evaluation and Management visits. Usually, the individual physician has developed these forms independently. Only when the physician is audited, is it learned that the form is inadequate. Although no form is audit-proof, when properly developed the forms will be a huge defense for the practicing physician. With a nationwide consortium of physician-attorneys assisting fellow physicians in defending audits, to fine-tune the forms with each and every audit. In time, the forms, when properly used, will be as close to audit-proof as possible. In today’s age, companies such as WalMart, McDonalds and the like all form nationwide standards that their stores follow. It is incumbent upon this profession, which has in the past been divisive, to adopt standardized form and practice method to be able to stand up to the giants, such as Medicare. Otherwise, they will pick physicians off, one by one. The goal of insurance and the government is to standardize and set strict guidelines for each CPT codes. Therefore a cohesive and standardize approach to documentation is needed by the individual. 





4. THE BELL CURVE





Staying within the Bell Curve is a prudent defensive step. 





5. FULL COURT PRESS





Therefore, it is incumbent upon the practicing physician to take every step to avoid any adverse legal actions. The practicing physician must develop a “full court press” attitude


and develop a defense to prevent adverse actions from developing in the first place. Developing appropriate written office protocols and conducting compliance audits helps to form the defense. If a legal action appears imminent, then the physician should not attempt to handle the case. At the first hint of legal action, an attorney should be retained to help to protect the physician’s rights.





MBA TRUST® CONCLUSION





Risk Management is no longer just about medical malpractice. In fact, since most practicing physicians have malpractice insurance, then a malpractice suit should be viewed as a mere inconvenience and the practitioner should realize that the lawsuit is solely about someone else’s money.





A shift in the paradigm is needed. The medico-legal landscape has changed. The physician in practice today is faced with many legal challenges that have the potential to destroy the medical practice and the individual’s personal assets. Every practice should have a qualified attorney on retainer. The legal risks are only going to increase. 





*From: The Business of Medical Practice. (Editor): Marcinko, DE. Springer Publishing, New York, 2001





THE END





